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(1]
[12] A.

[13] B.

[14] C.

ISSUES ON APPEAL

May landowners, protecting constitutional and statutory rights, seek a
declaratory judgment under N.D.C.C. Chapter 32-23 arising out of the
decision(s) of a local governing body passing an inappropriate Resolution of
Necessity, and any related resolutions done on May 18, 2016 [Resolution of
Offer to Purchase] which were predicated upon false representations, without
adherence to law establishing requirements for conditions precedent before
exercising eminent domain, and also attempting to use “quick take”, and even
condemnation, without legal authority?

May landowners, protecting constitutional and statutory rights, appeal from
a decision of a local goverhing body under N.D.C.C. § 28-34-01 passing an
inappropriate Resolution of Necessity, and any related resolutions done on
May 18, 2016 [Resolution of Offer to Purchase] which were predicated upon
false representations, without adherence to law establishing requirements for
conditions precedent before exercising eminent domain, and also attempting
to use “quick take”, and even condemnation, without legal authority?

Does a landowner violate the judicial policy of the State of North Dakota
announced in Hector v. City of Fargo, 2014 ND 53, § 22, 844 N.W.2d 542,
relating to bifurcation, when actually doing the opposite — by combining a
complaint seeking declaratory relief under N.D.C.C. Chapter 32-23 with an

appeal from the decision of a local governing body under N.D.C.C. § 28-34-



01 when there are many of the same legal questions, but not all questions will
arise/or can be determined in the administrative appeal? Did the district
judge fail to understand what “bifurcated” means?

[75] D. Are landowners whose land is wrongfully targeted for the exercise of eminent
domain an “aggrieved party” entitled to an appeal from the decision of a local
governing body under N.D.C.C. § 28-34-01 and/or N.D.C.C. § 61-16.1-54?

[f6] E. May landowners combine in one (1) district court filing a complaint seeking
declaratory relief under N.D.C.C. Chapter 32-23 and an appeal utilizing
N.D.C.C. § 28-34-01?

[17] F. Did the Cass County Joint Water Resource District fail to plead a compulsory
counterclaim under N.D.R.Civ.P. 13?

(18] STATEMENT OF THE CASE

[19] OnMay 18,2016, the Cass County Joint Water Resource District [hereinafter “JOINT

BOARD™], a “local governing body” as defined by law, passed a Resolution of Necessity for

Acquisition of Object ID #230 — a symbolic covetous name for approximately 80 acres of

land' [or “LAND”] owned by Donald Robert Cossette, individually, and Donald Robert

Cossette and Marjorie Cossette as Co-Trustees of the Angela R. Cossette Revocable Living

Trust Dated November 21, 2002, [hereinafter “LANDOWNERS”].

[110] Within two (2) days, by Complaint Seeking Declaratory Judgment, LANDOWNERS

requested the District Court of Cass County, North Dakota, declare rights, status, and other

! East One-half of the Southeast Quarter (E%2SE%) of Section Thirty-one (31),
in Township One Hundred Thirty-eight (138) North of Range Forty-nine (49) West of the
Fifth Principal Meridian, Cass County, North Dakota.
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legal relations pursuant to N.D.C.C. Chapter 32-23, and other applicable law, arising out of
the decision(s) of the local governing body dated May 18, 2016, presumptively denominated
as a “RESOLUTION OF NECESSITY (for) Acquisition of Object ID #230" [and its
companion “RESOLUTION OF OFFER TO PURCHASE”] predicated upon factual
circumstances then known to exist. Appendix, pages 3-534. Simultaneously, in the same
document, LANDOWNERS appealed said decision(s) by Notice of Appeal under N.D.C.C.
§ 28-34-01 because of the decision by the local governing body to pass an inappropriate
Resolution of Necessity, and any related resolutions done on May 18, 2016 [Resolution of
Offer to Purchase], which were predicated upon false representations, without adherence to
law establishing requirements for conditions precedent before exercising eminent domain,
and also attempting to use “quick take”, and even condemnation, without legal authority.
App., ps. 20-21.

[11] Without serving any responsive pleading, JOINT BOARD filed its Motion to Dismiss
pursuant to N.D.R.Civ.P. 12 and N.D.C.C. § 61-16.1-54 seeking an “order dismissing the
Complaint Seeking Declaratory Judgment & Appeal of Decision of Local Governing Body
Under N.D.C.C. § 28-34-01". App., p. 535. JOINT BOARD’S Motion to Dismiss was only
supported by its own legal brief [App., ps. 548-555]; JOINT BOARD failed to file the
“original or a certified copy of the entire proceedings before the local governing body” as
required by N.D.C.C. § 28-34-01(2).

[712] On July 21, 2016, a hearing was held before the Honorable Steven L. Marquart, and
on the following day, July 22, 2016, Judge Marquart issued a Memorandum Opinion and

Order [App., ps. 556-558] which determined that “eminent domain proceedings were



initiated after this lawsuit (so if) the (LANDOWNERS) are aggrieved by a taking, the issues
that they raise (in this action and appeal) may be raised in that proceeding”, and also, that
LANDOWNERS do not have the right to simultaneously seek declaratory relief under
N.D.C.C. Chapter 32-23 and appeal pursuant to N.D.C.C. § 28-34-01 [App., p. 557];
inexplicably, Judge Marquart simultaneously determined LANDOWNERS whose land was
to be taken were not aggrieved, so they had no appeal —the ultimate “Catch 22?”. Appendix,
ps. 557-558. LANDOWNERS’ Complaint was dismissed. App., p. 558.
[113] LANDOWNERS timely appealed by Notice of Appeal with a preliminary statement
of issue(s) by document dated September 13, 2016. App., ps. 559-561.
[714] STATEMENT OF FACTS
[J15] Halev. State, 2012 ND 148, § 13, 818 N.W.2d 684, provides insight as to the factual
presentation upon appeal when a complaint is dismissed under Rule 12(b)(6):
A motion to dismiss a complaint under N.D.R.Civ.P. 12(b)(vi) tests “the legal
sufficiency of the statement of the claim presented in the complaint.”
Ziegelmann v. DaimlerChrysler Corp., 2002 ND 134, 4 5, 649 N.W.2d 556.
On appeal from a dismissal under N.D.R.Civ.P. 12(b)(vi), “we construe the
complaint in the light most favorable to the plaintiff, taking as true the well-
pleaded allegations in the complaint.” Ziegelmann, at § 5. Under
N.D.R.Civ.P. 12(b)(vi), a “complaint should not be dismissed unless ‘it is
disclosed with certainty the impossibility of proving a claim upon which
relief can be granted.” ” Ziegelmann, at q 5 (quoting Lang v. Schafer, 2000
ND 2, § 7, 603 N.W.2d 904). “We will affirm a judgment dismissing a
complaint for failure to state a claim if we cannot ‘discern a potential for
proofto supportit.” ” Ziegelmann, aty 5 (quoting Towne v. Dinius, 1997 ND
125,97, 565 N.W.2d 762).
[116] In re Dionne, 2013 ND 40, q 11, 827 N.W.2d 555, makes acceptance of the
LANDOWNERS?’ facts mandatory — “On appeal, the complaint must be construed ‘ “in the

light most favorable to the plaintiff, taking as true the well-pleaded allegations in the



complaint.” * Hale, at § 13 (quoting Ziegelmann, at § 5).”

[117] The lower court’s decision did not dispute, nor address any facts when dismissing the
complaint seeking declaratory relief. Instead, the lower court repudiated LANDOWNERS
court filing(s) because the JOINT BOARD had initiated later eminent domain proceedings,
and also, because the lower court considered it inappropriate to “assert an equitable remedy
with (an) administrative appeal ...” App., p. 557. The appeal was dismissed because the
lower court determined LANDOWNERS were not aggrieved by a decision to take their land
predicated upon falsehoods — legal and factual — originally declared by the JOINT BOARD.
App., p. 558.

[118] LANDOWNERS own approximately eighty (80) acres of land; Angela R. Cossette
has a reserved life estate with Donald Robert Cossette being the remainderman. The
farmland was leased to a tenant, who physically occupies the land, and the LANDOWNERS
have asserted that JOINT BOARD has no right to interfere with the landlord/tenant
contractual relationship previously existing. Complaint, s 1-2; App., ps. 4-5; Exhibit A -
App., ps. 22-23.

[119] JOINT BOARD claims status as being “comprised of the four Water Resource
Districts in Cass County, North Dakota” presumptively pursuant to N.D.C.C. § 61-16.1-11,
and particularly subsection 1, which requires the existence of an “ agreement (that) shall state
its purpose and the powers to be exercised, and shall provide for the method by which the
power or powers shall be exercised.” Despite request for proof of such statutorily mandated
agreement, no agreement has been disclosed authorizing the JOINT BOARD to exercise

eminent domain authority in its own name. Complaint, § 3; App., ps. 5-6.



[120] LANDOWNERS are entitled to legal protections provided by law, to include the
Constitutions of the United States and North Dakota, and also, N.D.C.C. Chapter 32-15
entitled “Eminent Domain”, among other statutes. Complaint, § 4; App., p. 6.

[121] A dispute arose because LANDOWNERS were subjected to actions/inactions of
persons purporting to be acting on behalf of the JOINT BOARD starting in January, 2016,
referencing the property acquisition for the FM Area Diversion - Inlet Area Project, and also,
preparation of an appraisal of the LANDOWNERS’ land for the “FM Metro Diversion Dam
Project”, along with setting the time for their inspection of the LANDOWNERS’ property.
LANDOWNERS immediately responded in writing, through the Garaas Law Firm, rejecting
the untimely appraisal efforts and demanding documentation to include a copy of the
resolution(s) requiring the taking of the LAND, and other lands, along with “each document
associated with irhplementation of such position in the exercise of eminent domain.”
LANDOWNERS were aware that the United States Army Corps of Engineers “is not
involved in the exercise of eminent domain, under the terms of the contract with the local
sponsors of the proposed project mentioned in the newspapers, and (LANDOWNERS are)
also interested in learning how it is possible for the SRF Consulting Group, Inc., to state
‘(t)he US Army Corps of Engineers intends to start construction of this Project in the fall of
2016 if Federal Funding is allocated to the Project.”” LANDOWNERS did not foreclose
timely appraisal. Complaint, § 5(A-C); App., ps. 6-7; Exhibit B - App. ps. 24-29; Exhibit
C - App., p. 30; Exhibit D - App., ps. 31-32.

[122) Without providing earlier requested documentation, JOINT BOARD offered to

purchase Angela R. Cossette’s life estate in the LAND for $476,040, accompanied by the



Attorney General’s brochure relating to proper exercise of eminent domain. Complaint, 9
5(D); App., p- 4; Exhibit E - App., ps. 33-149.

[923] On April 1,2016, LANDOWNERS made JOINT BOARD aware of the “impropriety
of only seeking the acquisition of the life estate .., but also demanded legal response(s) to
substantial legal questions to include a Minnesota statutory prohibition against any exercise
of eminent domain then recognized to apply by proceedings in a United States District Court
action in Minnesota.” LANDOWNERS also pointed out North Dakota’s law, and again
noted the need for the required statutory “agreement”, apparently not existing, that would
allow for the exercise of eminent domain by the JOINT BOARD [Complaint, § 5(E); App.,
ps. 7-9; Exhibit F - App., ps. 150-158; Exhibit G - App., ps. 159-161]:

Equally important, North Dakota’s statutes make clear that a local
government — such as the JOINT BOARD if the required statutory
“agreement” will allow for the exercise of eminent domain — will never have
eminent domain authority with respect to building a dam or an inlet structure
involving a navigable or public water. Simply put, the JOINT BOARD
cannot exercise eminent domain for this purpose, only the State of North
Dakota is authorized to exercise eminent domain for such a public “use™.
N.D.C.C. § 32-15-02(11). Seealso,N.D.C.C. § 61-16.1-38 which mandates
the existence of an application for the construction of any dike, dam, or other
device, along with complete plans and specifications, “must be presented first
to the state engineer.” The plans and specifications do not exist according the
JOINT BOARD, and no permit has been granted by the North Dakota State
Engineer. A copy of a letter dated March 17, 2016, addressed to Darrell
Vanyo, Chairman of the Flood Diversion Board of Authority, sent by North
Dakota State Engineer Todd Sando, P.E., is attached hereto, marked Exhibit
G, and incorporated by reference. North Dakota State Engineer Sando
“maintains that an approved OSE (Office of State Engineer) construction
permit is a prerequisite to the construction of any portion of the FM Dam in
North Dakota.” The State Engineer’s letter outlines many other deficiencies,
and also, State expectations, some statutory, before any permit could ever be
granted for “any portion of the FM Dam in the North Dakota” — which
necessarily includes an inlet structure on the LAND. See, N.D.A.C. Article
89-08.



[124] By correspondence dated April 15, 2016, attorney Timothy McShane, purporting to
act for the JOINT BOARD, promised response to the April 1, 2016, inquiry/demands of
LANDOWNERS (and other affected landowners also represented by the Garaas Law Firm),
but instead, revised documents purporting to acquire Donald Robert Cossette’s
remainderman interest in the LAND were provided — unethically. LANDOWNERS, and
others represented by the Garaas Law Firm, again demanded documentation and answers to
numerous legal issues, and certainly including the violation of Minnesota law, use of eminent
domain “without the existence of an authorized project”, the JOINT BOARD purporting to
acquire land by eminent domain for road construction, and the amount of “just
compensation.” Complaint, § 5(F); App., p. 9; Exhibit H - App., p. 162; ExhibitI - App., ps.
163-172.

[125] Attorney Timothy McShane failed to respond as promised in writing to the legal and
factual issues raised by LANDOWNERS, and a representative of the JOINT BOARD
contacted the Garaas Law Firm, who declined to participate in an unethical conversation.
The Garaas Law Firm’s position prompted two (2) responses — (1) attorney McShane’s letter
authorizing communication “directly with Mr. DuToit for purposes of negotiating the
acquisition of certain property owned by (Garaas’) clients for use in the inlet structure
component of the diversion project”, and (2) an incomplete response to the April 1, 2016,
inquiries signed by Dave DuToit, a non-lawyer. Complaint, § 5(G); App., ps. 9-10; Exhibit
J - App., p. 173; Exhibit K - App., ps. 174-198.

[126] On May 12 or 13, 2016, Dave DuToit telephonically requested a counter-offer by

LANDOWNERS (and others) for amounts greater than the submitted appraisals.



LANDOWNERS'’ set forth the conversation as follows [Complaint, § 5(H); App., ps. 10-11]:
The undersigned (Jonathan T. Garaas) made known the threat of eminent
domain was offensive, but that the undersigned had no authority, nor
knowledge of the value placed upon the LAND, or the other lands, by the
(LANDOWNERS), and others, and would be unable to secure such numbers
until the week of May 23, 2016 [due to existing schedule, including
arguments at the Supreme Court, no attempt to communicate with the clients
would occur until Wednesday, May 18,2016]. Dave DuToit emphasized that
no attempt at eminent domain was to occur, but a sales price was requested
because of a need for “surcharge” which involves the stockpiling/compaction
of dirt for later construction purposes, and for that reason, only the land of
(LANDOWNERS) was of immediate concern [of those represented by the
undersigned law firm], but sales prices were requested of others too.

[127] On May 18, 2016, Dave DuToit contacted the Garaas Law Firm shortly before 9:00

a.m. to advise LANDOWNERS that a law firm [Dorsey] had contacted the United States

District Court in Minnesota on May 17, 2016, for purposes of advising them that “a

resolution relating to exercise of eminent domain was to be considered at a meeting to be

held on Wednesday, May 18, 2016.” Dave DuToit knew that such actions were repugnant
to the concepts at negotiation earlier advanced by him — that is, negotiations without any
threat of exercise of eminent domain, and a request for a sales price by LANDOWNERS

(and others), and he sounded contrite and/or apologetic because he did not know such

eminent domain attempt was contemplated to occur. Complaint, § 5(I); App., p. 11.

[128] The undersigned determined by website that the JOINT BOARD had scheduled a

special meeting for 8:00 a.m., and upon arrival at approximately 9:00 a.m., those persons in

attendance discontinued their conversation, one manager left, and it was announced that the
meeting had just adjourned and that a resolution for taking property by eminent domain had

passed. When Jonathan T. Garaas readily observed that there was no paperwork except for

the Secretary-Treasurer’s handwritten notes on the conference table, a public record demand

9



was made for all documents submitted to the JOINT BOARD in support of the suggested
resolution for taking property. Ultimately, counsel for the JOINT BOARD pulled out three
(3) packets claiming the three (3) packets were everything considered by the JOINT
BOARD. The undersigned requested copies be made by the Secretary-Treasurer, which
request was refused. Counsel for the JOINT BOARD further explained there was a
typographical error on one of the documents that would be revised, but still refused to allow
any copying of the actual documents that had been considered by the JOINT BOARD on that
date. Instead, counsel for the JOINT BOARD supplied three (3) other packets from a
different brief case/file claiming they were copies of what had been earlier submitted and
considered, and despite demand that the public records remain with the JOINT BOARD,
counsel left with all of the original documents that had been considered. Later the same day,
attorney McShane e-mailed copies of the earlier-provided photocopied documents showing
signatures, with typographical errors having been corrected. Complaint, § 5(J -K); App., ps.
11-12; Exhibit L-1 - App., ps. 199-214 (Cossette); Exhibit L-2 - App., ps. 215-231; Exhibit
L-3 - App., ps. 232-246.

[929] The May 18, 2016, Resolution of Necessity for Acquisition of Object ID #230 [the
LAND] is predicated upon false representations — eminent domain is not legally possible.
Complaint, § 5(k); App., ps. 12; Exhibit M - App., ps. 247-300.

[130] There is no “project” that has been approved — eminent domain cannot be exercised
without the existence of an approved “project”, nor can the JOINT BOARD use quick take
to acquire any real property for construction of structures — quick take, if legally possible, is

only for use of land as right of way if the JOINT BOARD may use such process, but only if

10



otherwise legal. JOINT BOARD may exercise “quick take” authority only as possibly
authorized by Article 1, § 16, of the Constitution of North Dakota, but also, as limited by
N.D.C.C. § 61-16.1-09(2). Complaint, q 6; App., ps. 13..

[131] There is no determination that the use to which the property is to be applied is a “use
authorized by law.” N.D.C.C. § 32-15-05(1). N.D.C.C. § 32-15-02(11) provides for the
possibility of state eminent domain action, but not local government, with respect to “(1)ands
sought to be acquired by the state or any duly authorized and designated state official or
board, which lands necessarily must be flooded in widening or raising the waters of any body
or stream of navigable or public water in the state of North Dakota.” Any project involving
real property that has the effect of “widening or raising the waters” — such as a dam or an
inlet structure involving a navigable or public water (certainly the Red River of the North
qualifies) — must be a state effort. Despite repeated demand for documentation showing
action by an authorized state board or state official that provides for widening of the Red
River of the North’s banks so that it may flow around the metropolitan area [which is
intended to occur by way of constructed dam extending for miles into and between North
Dakota and Minnesota causing the river water to raise, along with the diversion], JOINT
BOARD has failed so to do. Absent state action, eminent domain proceedings for land
acquisition is not possible for the inlet structure — and the attempt to use quick take which
is only possible for “right of way” acquisition is a violation of eminent domain concepts.
Article 89-08 of the North Dakota Administrative Code entitled “Dams, Dikes, and other
Devices” establish that the inlet structure would be “incident or attached to a dam, dike, or

other device” and Chapter 89-08-02 clearly requires the existence of a “completed

11



construction permit application (including) plans and specifications; evidence establishing
a property right for the property that will be affected by the construction of the dam, dike, or
other device; and any additional information required by the state engineer”. Since
LANDOWNERS have never given away any property rights with respect to the property that
will be affected, there cannot exist any permit because the application would have been
incomplete. Complaint, 9 7; App., ps. 13-14.
[7132] Further, the Constitution of North Dakota does not allow unlimited “quick take”
authority, and specifically restricts it to “right of way”. Complaint, § 7; App., ps. 14-15.
[933] Thestatute providing for further limitations upon “quick take” by the JOINT BOARD
is N.D.C.C. § 61-16.1-09(2) — this statute does not allow for unlimited “quick take” by a
water resource board, and specifically identifies the requirement for the existence of a
“project authorized™ in N.D.C.C. Chapter 61-16.1 which does not exist. Complaint, 7 (sic);
App., p. 15.
[134] Under the limitations to its condemnation powers expressed in N.D.C.C. § 61-16.1-
09(2), the JOINT BOARD cannot have immediate possession [“quick take” eminent domain
proceedings] of LANDOWNERS’ LAND by making a deposit in Court for the following
reasons [Complaint, 9 8; App., ps. 15-20; Exhibit N - App., ps. 301-523; Exhibit O - App.,
ps. 524-526; Exhibit P - App., ps. 527-534]:
[135] A. The JOINT BOARD requires more that a mere “right of way” for
construction of an inlet structure as part of its dam, while “quick take” is
limited by Article I, § 16 of the Constitution of North Dakota and N.D.C.C.

§ 61-16.1-09(2) to the condemnation of only a “right of way.” Complaint,
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[136] B.

[37] C.

[138]

8(A); App., p. 16.

Before the JOINT BOARD has “quick take” condemnation powers under

N.D.C.C. § 61-16.1-09(2), there must be a “project authorized in this chapter

[N.D.C.C. ch. 61-16.1]". In order for there to be a *“project authorized in

this chapter”, the JOINT BOARD would be required to have previously

obtained a permit from the North Dakota state engineer under the provisions
of N.D.C.C. § 61-16.1-38 [and related provisions of the North Dakota

Administrative Code]. Until the JOINT BOARD complies with the

provisions of N.D.C.C. § 61-16.1-38 [and the North Dakota Administrative

Code], and receives a permit from the state engineer, there is no “project

authorized in this chapter”; the JOINT BOARD has no condemnation powers

whatsoever with respect to a dam and appurtenant works until such status

exists. Complaint, 9 8(B); App., p. 16.

There are no federal or state funds that have been “appropriated” for the

project, and the project has not yet been approved [Complaint, 9 8(C)(1-4);

App., ps. 16-19].

1. On April 5, 2016, attorney Christopher M. McShane and attorney
Andrew D. Cook represented to the North Dakota Supreme Court in
their appellate brief [§ 6] on behalf of the JOINT BOARD in
unrelated legal proceedings “(i)n 2015, the (JOINT BOARD)
conducted proceedings to establish an assessment district under

Chapter 61-16.1 of the North Dakota Century Code. App. 22. The
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[139]

2.

purpose of the assessment district is to fund and finance a portion of
the non-federal share of the development, design, construction,
operation, and maintenance of certain components of the FM Flood
Risk Management District No. 1 Project. I1d. The proposed project
is a 36-mile diversion channel, which will reduce the flood risk to a
number of communities in eastern North Dakota.” Emphasis added,
the project is only a “proposed project”.

By letter dated March 18, 2015, the undersigned made inquiry for
public records only to learn on or before March 31, 2015, that no
agreements exist involving the JOINT BOARD, or any federal or
state agency, or any combination for the construction of the Metro
Flood Diversion Project, nor was there any agreement whereby the
State of North Dakota or the Federal Government agreed to pay at
least fifty percent (50%) of the cost of the project [required by
N.D.C.C. § 61-16.1-12.1 (with all work to be let by the state or
federal agency) to create a special assessment district]. The results of
the public record inquiry is attached hereto, marked Exhibit N, and
incorporated by reference. Exhibit N also establishes the non-
existence of any profiles, plans, or specifications for the project,
whether proposed or actual, as required by N.D.C.C. § 61-16.1-17, a
condition precedent for other actions to be taken by the JOINT

BOARD, if legally possible at all. Exhibit N - App., ps. 301-523.
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(140]

[741]

3.

4.

The JOINT BOARD’S Resolution falsely represents that “the
Diversion Project was authorized by Section 7002(2) of the Water
Resources Reform and Development Act of 2014, Public Law 113-
121. In fact, Section 7002(2)(4) identifies “Fargo-Moorhead Metro”,
but only provides for “AUTHORIZATION OF FINAL
FEASIBILITY STUDIES”. Approving further studies is not
authorization of this “proposed project”. Exhibit O - App., p. 526.

The JOINT BOARD’S Resolution misrepresents the true status of
state involvement for the Diversion Project that dams the Red River
of the North by stating “the State of North Dakota, through Senate
Bill 2020 from the Sixty-fourth Legislative Assembly, has
appropriated funds for the construction of the Diversion Project.” In
fact, Senate Bill No. 2020 did not appropriate any money for the
construction of a federally authorized Fargo flood control project, but
rather, in Section 9 recognized the “intent of the sixty-fourth
legislative assembly that the state provide one-half of the local cost-
share of Fargo flood control projects, including constructing a
federally authorized Fargo flood control project, and that total Fargo
flood control project funding to be provided by the state not exceed
$570,000,000.” The funding of Fargo’s “interior flood control
projects” may have been appropriated, but the funding for the Fargo

flood control project “will end June 30, 2021, if a federal
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[942] D.

[143]

[144]

appropriation for project construction has not been provided by June

30,2021.” Exhibit P - App., ps. 528.

The area of land described within the Resolution of Necessity fails to

acknowledge all of the property interests of TRUSTEES and LANDOWNER,

which may create further economic harm, if even possible due to failure to

establish a superior use. Complaint, § 8(D)(1-2); App., ps. 19-20.

1.

2.

The Resolution of Necessity appears to exclude a strip of land that is
described as being a “47' Cass Co. Deeded R.O.W. (Doc. 439196)”
on the Certificate of Survey. TRUSTEES and LANDOWNER own
the excluded land subject only to an easement favoring Cass County,
North Dakota, for which no just compensation is being offered, nor
paid. N.D.C.C. § 32-15-03.2. The JOINT BOARD should never
seek to leave LANDOWNERS with ownership of the approximate
1.36 acre tract.

As noted on Exhibit A of the Resolution of Necessity, there exists
three (3) identified tracts of land already appropriated to some public
use — the 60' Cass County Road Easement (Document #330130), the
33' Statutory R.O.W., and the above referenced 47' Cass County
Deeded R.O.W. (Document #439196). The JOINT BOARD’S
Resolution of Necessity has failed to meet another condition
precedent established in N.D.C.C. § 32-15-05(3) that must exist.

“Before property can be taken (by eminent domain) it must appear:
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.. 3. If already appropriated to some public use, that the public use
to which it is to be applied is a more necessary public use.” The
JOINT BOARD has an obligation to first establish proof of the
statutory condition precedent, probably by first initiating eminent
domain proceedings against Cass County, North Dakota, and/or any
other political subdivision asserting control over the congressional
section line roads, or other highways. See also, N.D.C.C. § 32-15-
04(6).

[145] LANDOWNERS’ Notice of Appeal under N.D.C.C. § 28-34-01 arises out of the

decisions of the local governing body passing an inappropriate Resolution of Necessity, and

any related resolutions done on May 18, 2016 [Resolution of Offer to Purchase] which were

predicated upon false representations, without adherence to law establishing requirements

for conditions precedent before exercising eminent domain, and also attempting to use “quick

take”, and even condemnation, without legal authority. Complaint, ps. 17-18; App., ps. 20-

21.

[f46] JOINT BOARD never answered, nor disputed these facts and legal circumstances

taken as true. Hale, 9 13.

[147) LAW AND ARGUMENT

[]48] Standard of Review

[149] “Questions of law are fully reviewable on appeal” citing State Farm Mutual

Automobile Insurance Co. v. Estate of Gabel, 539 N.W.2d 290, 292 (N.D. 1995). Keator v.

Gale, 1997 ND 286, 1 7, 561 N.W.2d 286.
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(150] Background
[51] This appeal arises because a District Court Judge decided to let someone else do his
job, and so stated [App., p. 557, with emphasis added]:

“Here, eminent domain proceedings were initiated after this lawsuit. 1f the

Plaintiffs are aggrieved by a taking, the issues they raise here may be raised

in that proceeding.”
[152] LANDOWNERS’ Complaint for Declaratory Relief involves (a) matters not
necessarily before the JOINT BOARD when it issued its Resolution of Necessity, and (b)
statutory interpretation of the rights of LANDOWNERS - owners of real property targeted
for a proposed “taking” by eminent domain.
[153] An appeal from the decision of a local governing body under N.D.C.C. § 28-34-01
is predicated upon an “executive/administrative™ decision where it alone determines the
“facts” upon which it acts, and such determination becomes final thirty (30) days later unless
a statutory appeal allowing for later judicial review is filed, and served within said thirty (30)
day period. Garaas v. Cass County Joint Water Resource District, 2016 ND 148, qs 20-21;
24; 29, 883 N.W.2d 436.
[154] To eliminate bifurcated proceedings, LANDOWNERS set forth their claim seeking
judicial declaratory relief and their statutory appeal in the same filing, in the process
attempting to honor the decisions of the North Dakota Supreme Court in Hector v. City of
Fargo, 2014 ND 53, 9 22, 844 N.W.2d 542 [not looking with favor, nor sustaining
“bifurcated self-induced or self-initiated procedures, one in the administrative process and
one in the judicial process covering the same legal questions™], and Mills v. City of Grand

Forks, 2012 ND 56, q 15, 813 N.W.2d 574 [failure to challenge legality during earlier
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